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I. BAQKGROU’ND

-

A The United States of America (“Umted States”), on behalf of the
Admmlstrator of the United States Environmental Protection Agency (“BPA”) has
filed a complaint in this matter against Riverton Propernes, Inc. and the Joan W.
Gregg Revocable Trust (“Settlmg Defendants™), pursuant to Section 107 of the
Comprehenswe Environmental Response, Compensation, and Liability Act
(“CERCLA”), 42 U.5.C. § 9607, '

O 0 NN Yy L AW N

B. The United States in its complaint against Settling ,Defendaﬂts seeks,

—
[—]

intf;r'aliaf payment of costs incurred by EPA in responding to a release and a

[y
e

threatened release of hazardous substances at and from the Preservation Aviatioq,
|lInc. Site, located at 10800 Burbank Boulevard and 5543 'Riveft_o'n Avenue, North
Hollywood, California (the “Sife”); not inconsistent with the National
Contingency Plan, 40 C.F.R. Part 300 (“NCP”);

— — . [ .
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- C. Settling Defendantslhave asserted a claim against the Defense
Logistics Agency (“Settling Federal Agency™), seeking contribution under Section
113.of CERCLA, 42 US.C. § 9613; -

bt gt —
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D.  Settling Defendants and Settliﬂg Federal Agency do not admit any

[ T
[ =T~

liability arising out of the transactions or occurrences alleged in the complaint;

N
—

E.  The United States and Settling Defendants recognize, and the Court
by entering this Consent Decree finds, that this Consent Decréé_ has been
negotiated by the Parties in good faith, that séttlcxﬂent_ of this matter will avoid
prolonged and complicatcd'litigation between the Parties, and that this poﬂsent =

Decree is fair, reasonable, and in the public interest;

[ e T ] NN
88X RERS

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

LN
=]
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IL. JURISDICTION

1. This Court has _)unsdlctlon over thc subJect matter of this action
pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9607 and 9613. This
Court also has personal jurisdiction over Settling Defendants. Solely for the
purposes of this Consent Decree and the underlying pleadmgs, Settling
Defendants waive all objectlons and defenses that they may have to Junsdxctlon of
the Court or to venue in this District. Sc_:tthng Defendants shall not challenge the
terms of this Consent Decree or this Court’s jurisdiction to enter and cnfqrce this
Consent Decree. : '

IIL. PARTIES BOUND

2. Thls Consent Decree applies to and is binding upon the United States .
and Settling Defendants, and their heirs, successors and aésigns. Any chﬁngé n _ -
ownership or corporate status of any Settling Defendant including, but not_lifnited
to, any transfer of assets or real or personal property, shall in no wéy.alter Settliﬁg
Defendants’ responsibilities under this Consent Decree.

IV. DEFINITIQNS :

.- '3. " Unless othermse expressly provided herein, terms used in thls
Consent Decree which are defined in CERCLA or in regulatmns promulgated
under CERCLA shall have the meaning assigned to them in CERCLA or in such
regulations. Whenever terms listed below are used in this Consent Deqfee orin,
the appendices atiacheq hereto and incorporated hereunder, the folIowin%
definitions shall apply:

“Arm’s Length Transaction” shall mean a transaction between the Settling

Defendants and a purchaser of the Property, where the purchaser is not related to

or on close terms with a Settling Defendant, and where there is equal bargaining

4820-8636-0066.1 2
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—

power in the transaction concering the Property, including a transactmn
consummated via'Public Auction. “Arm’s Length Transaction™ shall further mean |
that the Settling Defendants and a potential purchaser shall have no relationship of
trust or confidence before or during the sale of the Property.

“Best Efforts” éha_ll ‘mean all actions reasonably necessary to facilitate and -
c‘ipedite the Sale of the Property in a commercially reasonable manner including, -
but not limited to, obtaining a written appraisal, listing the Property for sale with a
brpker or agent who deals with commercial and/or industrial property, and

advertising the Property for sale on at least a monthly basis in'a real estate

Yt
(=]

publiqétion or a newspaper of general circulation covering the region where the
Property is located. ' '

—
[\ X

“CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et seq.

— P —
" B W

“Closing’:’ shall mean the date of thie Sale of the Property.

- -
~N &

“Closing Statement” shall mean the statement provided to Settling
i Defendants at the Closing reflecting the Net Sale Proceeds.

— -
o

“Consent Decree” shall mean this Decree and all appcﬁdices attached hereto
(listed in Section XVI). In the event of conflict between this Decree and any
‘{appendix, this Decree shall control.” .

NN N
N - O

.“Déy” shall mean a cgleﬁdar day unless expressly stated to be a working
|iday. “Working day” shéll mean, a day other than a Saturday, Sunday, or Federal
holiday. In computing any period of tlme under this Consent Decree, where the
last day would fall on a Saturday, Sunday, or Federal hohday, the pcnod shall run
untll the close of business of the next working day.

NN
BRRRRY
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 “DOJ” shall mean the United States Department of Justice and any
successor departments, agencies or instramentalities of the United States.

“Effective Date” shall be the date of entry for this Consent Decree.

“EPA” shall ‘mean the United States Envuonmental Protection Agency and
any successor departments or agencles of the Umted States.

“EPA Lien” shall mean the lien on L the Site recorded by EPA pursuant to

J|Section 107(]) of CERCLA, 42 U. S.C. § 9607(1) with the Los Angeles LA County

Recorder on March 21, 2005 Recordmg No. 05-0643328.
“Escrow Ho lder” shall mean Fidelity Natxopal Title Company.

“Extended Required Sale Date” shall mean a date approved by EPA
plirsuant to a request by Settling Defendants for an extension of the R_equ'-ired Sale
Date.

“Financial Information” shall mean the financial statemerits and tax returns
provided to the United States by Settling Defendants.

“Interest” shall mean interest at the rate specified for interest on investments
of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507,
compounded annually on October 1 of each year, in accordance with 42 USC.
§ 9607(2). The applicable rate of interest shall be the rate in effect at the time the -
interest accrues. The rate of interest is. subject to change on October 1 of each

year.
!

“National Contingency_ Plan” or “NCP” shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to -
Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and
any amendments thereto. ) |

4820-8636-0066.1 _ 4
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“Net.Sales Proceeds” shall mean the proceeds from the Sale of the Property
owing to Settling Defendants, after subtraétion. of normal closing costs, including
but not limited to, the payment of 'mortgagcs, liens, cncumbrapces, real estate -
taxes, brokerage commissions, attorneysfees for.closing, appraisals, and utility -
bills; provided, however, that any. costs assocnated with a Publxc Auction shall not
be subtracted if Settling Defendants sell the property by such auction after the
Required Sale Date.

O 60 N1 TNt B W LN e

“Paragraph” shall mean a portion of thls Consent Decrec identlﬁed by an

Arabic numeral or an upper case letter.

[P,
_— 0

“Parties” shall mean the Un;ted States and Settling Defendépts. |

—
(&)

‘“Past Response Costs” shall mean ail costs, including, but not iimiﬁ;d to,
direct and indirect costs, that the EPA or DOJ (6n behalf of EPA) has incurred and
paid at or in connection with the Site through the Effective Date, plus Interest on |
all such costs which has accrued pursuant to 42 U.S.C. § 9607(a) through such
date.

e S = T et ya
0, 1 &N v W

“Plaintiff” shall mean the United States, .

—
0 .

- “Property” shall mean those,poftions of the Site owned by Settling

[
(=

.| Defendants, in whole or in part, and described more particularly in Appendix B.

[
—

“Public Auction” shall mean an auction of the property to the highesf bidder

NN
W N

conducted by a disinterested party with no connection with the Settling

N
P

Defendants and licensed in the State of California to conduct such a public

I3

auction. e ' ‘o

NN
A W

“Required Sale Date” shall mean two years from the Effective Date.

NN
X

“Response Actions” shall mean any and all CERCLA removal or remedial

4820-8636-0066.1 5
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actions and all enforcement activities related thereto. -

' “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.
§§ 6901 et séq. (also known as the Resource Conservation and Recovery Act). '

“Sale of the Property” or “Sell the Property”- shall mean the fransfer of &
deed through an Arm’s Length Transaction resulting in the conveyance of title in

the Property by Settlmg Defendants to a buyer or buyers in exchange for United
States currency '

“Section” shall mean a portion of this Consent Decree identified bya
Roman numeral. o “

“Setthng Defendants” shall mean Riverton Properties, Inc. and the Joan W..
Gregg Revocable Trust. - ' '

“Setthng Federal Agency” shall mean the Umted States Defense Logistics
Agency. '

“Site” shall mean the Preservation Aviation, Inc. Site located at 10800
Burbank Boulevard and 5543 Riverton Avenue, North-Hollywood, California, and
depicted generally on the map attached as Appendix A.

~ “United Statés” shall mean the United States of America, including all of its
departments agenc1es and instrumentalities, which includes w1thout hmltatlon
EPA and the Setthng Federal Agency.

V. GENERAL PROVISIONS !

4, Ob]CCthCS of the Parties. The objectives of the Parties in entering

into l’hlS Consent Decree are to protect pubhc health or welfare or the environment

at the Site and to resolve the claims of Plaintiff against Settling Defendants, and

4820-8636-0066.1 , ' 6
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the claims of Settling Defendants which have been or could have been asserted
against Settling Fedetal Agency, as provided in this Consent Decree. '

5. Commitments by Settling Defendants/Settling Federal Agency.

a. Settlmg Defendants shall reimburse the United States for Past
Response Costs from the Net Sales Proceeds as provided in thls Consent Decree
but shall make a minimum payment to the United States regardless of the Net
Sales Proceeds: The obligations of Settling Defendants to Sell the Property and

© 6.9 O v h W N

make the payment of Past Response Costs are joint and several. In the event of the 1

—
(=

msolvency or other faxlure of any one or more Setthng Defendants to 1mp1ement

—
-

|l the requirements of this Consent Decree, the remaining Settling Defendant shall

. i
| ]

{remain obligated to perform.

—
w

- b Settling Federal Agency shall reimhurse the EPA Hazardous
Substance Superfund for Past Response Costs as provrded in this’ Consent Decree -

_-’_‘ ot
A W N

6. Certification of Settling Defendants. By signing th1s Consent
Decree, each Settling Defendant certifies individually, that, to the best of i its -
knowledge and belief, it has:

— - et
O o

a. conducted a thorough comprehenswe, good faith search for
documents and has fully and accurately disclosed to EPA, all information
currently in its posses,sron, or in the possession of its ofﬁcers, directors,

B R B

employees, contractors, agents, trustees, or beneﬁciarie"s,'which relates in any way

8

to the ownership, operation, or control of the Site, or to the ownership, possession,

[
B Y

generation, treatment transportation, storage, or disposal of ahazardou,s

N
Lh

-l substance, pollutant, or contaminant at or in connection with the Slte except to the

[\
(=2

extent that a Settling Defendant has asserted that certain documents or information

N
~)

are privileged under the attorney client privilege. If a Settling Defendant has

ol
o

4820-8636-0066.1 7
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asserted suéli a privilege, Scttling Defendant certifies that it has providcd Plaintiff :
with the followmg (1) the t1tle of the document, record, or mformatlon (2) the
date of the document, record, or mformatlon (3) the name and title of the author

of the document, record, or information; (4) the name and title-of each addressee
and recipient; (5) a description of the contents of the document, rééord, or |
information; and (6) the privilege asserted by Settling Defendant;

b. - not altered, mutilated, discarded, destroyed or otherwise’

VO 8 N AW N -

disposed of any records, documents, or other information relating to its potential
llabxhty regarding the Site after notification of potentlal liability or the ﬁlmg of a

10
" stit against it regardmg the Slte
12 . ¢. made full and complete disclosire with respect to the financial

13 § condition of Set_tl_ing Dcfendants, and that the Financial Information is complete
14 jjand not materially misleading; '

15 S ' '

16' d. * fully complied with any and all EPA requests for information

7 regarding th_é Site pursuant to Section' 104(e) of CERCLA, 42 U.S.C. § 9604(c).
18 7. United States acknowledges that the Settling Federal ngﬁcy is

19 [subject to all applicable federal record retention laws, regulations, and 'policics; _

20 fand is in fuil compliance with any and all EPA reqix_csts for information pursuant
21 ||to.Sections 104(e) and 122(¢) of CERCLA, 42 U.S.C. §§ 9604(e), 9622(e).

-22 . - ) i . . . . .

- V1. PAYMENT OF RESPONSE COSTS

23

24 8.  Settling Defendants. | o
25 : L '

26 a. Sale of the Property-

27 : _ (l) Settling Defendants shall use Best Efforts to Sell the

28 §Property by the Requlred Sale Date, except that Settling Defendants need not

4820-8636-0066.1 8
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extend Best Efforts if Sale of the Property occurs pursuant to the purchase and sale
agreement pending, at the time that Scttling Defendants sign this Consent Decree,
with Pacific Valley Associates LLC or its assignee. Settling Defendants may

[

make a request to EPA for an extension of time for the Required Sale Date in
writing at least thirty (30) days prior to the Reqmred Sale Date. If EPA agrees to
the extension of time, it shall notify Settling Defendarits in wrltmg of the thended
Required Sale Date. EPA’s decision on the request for an extension of time shall
not bé subject to judicial review. If EPA denies the request for an extension,

O 0 NN AW N

Settling Defendants shall immediately make all necessary arrangements to Sell the.
Property by the existing Required Sale Date, If the Property or any poﬁ_idn of the
Property remains imsﬁld by the Required Sale Date or Extended Required Sale
Date, Settling Defendants shall submit the Property for sale via-Public Auction
within s1xty (60) days.

P i i e~
L W NN - O

(2) At least thirty (30) days prior to any Sale of the Property,
Settling Defendants shall provide any prospective buyer and any closing agent or

T et
o

closing attorney a copy of this Consent Decree, if the Consent Decree has been
executed by all Parties. After entry of this Consent Decreé, at least thirty (30)
days prfor to any Sale of the Property, Settling Defehdan{s shall provide to the
United States,. a copy of any offers and contracts relating to the Sale of the
Property and Best Effdrts. After ekecutidr_x of this_Cénsent Decree, Settling

| Defendants shall provide to the United States a copy of the-contract with Pacific

i Valley Assoclates LLC. relating to the Sale of the Property In the event of a sale
by Public Auction, Settling Defendants shall provide the documents identified in
this paragraph to the buyer and to the United States, respectively, withip forty
eight (48) hours of the auction transaction.

[\ ] Jd ek
SRRV REBGES S

(3) Settling Defendants shall use an escrow account with the
Escrow Holder for the Closing. Upon Settling Defendants’ execution of this

N
(-]

[ 4820-8636-0066.1 ' 9
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sy

Consent Decree, and prior to the closing of the transaction with Pacific Valley
Associates, LLC.or its assignee, EPA shall deliver to the Escrow Holder an
executed Certificate of Release of Lien in recordable form with respect to thie EPA. . |
Lien. Settling Defendants shall identjfy the individual at Escrow Holder who is to
receive the Certificate of Release of Lien. Provided the Escrow Holder has .
reccived all the fuds due from Pacific Valley Associates, LLC or its aS'signee

| pursuant to the contract for sale and purchase of the Propcrty, and said funds are in
the escrow account, the Escrow Holder may record the Certificate as part of the

N S > N 7 SO SR N}

Closing. Prior to Closing, Settling Defendants shall submit instructions to sa1d ;
Escrow Holder that no Net Sales Proceeds shall be disbursed to any party-until this-
Consent Decree has been entered. Upon entry, the Settlmg Defendants shall
submit a copy of the entered Consent Décree to Bscrow Holder. Within thirty
(30) days of the Effec_tnve Date, the Escrow Holder shall disburse the Net Sales
Proceeds, as directed in the Consent Decree and pursuant to paymc'nt instructions
provided.by the United States. If the trahsaction with Pacific Valley Associates,
LLC or its assignee is finalized and this Consent Decree is not entered for any -

. T vy
50 0 2 0 0 - S

reason, the Net Sales Proceeds shall remain in the esc_row abcount until resolution
of the liability of Settling Defendants to the United States with respect to the Site
through final judgment or subsequent settlement.

| &) P .
o [ =2 - -

(4)  Afer entry of this Consent Decree, within thirty (30)
days of the Closing, Settling Defendants shall provide the Unitgd'States with

[ o]
-

22 .
2 copies of all documents generated in connection with the Closing, including any
" Closing Staternents, appraisals, and deeds. /
- 25 b.  Payment Amount
26 o .
327 (1)  Minimum Payment. Within ten (10) days of the

Effective Date or within thirty (30) days of the Sale of the Property, whichever

[
=

4820-8636-0066.1 10
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ocours later in time, Settling Defendants shall pay to the United States one million, -
five hundred thousand dollars ($1,500,000) as payment for Past Response Costs.

—

. (2)  Additional Payinent, If the Net Sales Proceeds exceed
' one million, five hundred thousand dollars ($1,500,000), the excess amount shall
be divided between Settling Defendants and United States, with Settling
Defendants retaining twenty (20) percent and the United States receiving elghty

(80) percent of the excess amount. This addl_txonal payment to the United States
shall not exceed five hundred thousand dollars ($500,000), such that the total
payment to the Umted States shall not exceed two million dollars ($2,000,000).
Settlmg Defendants shall be entitled to the Net Sales Proceeds in excess of the
total payment to the United States.

© ® N U ohCWw N

| - p— —
N e O

© c.  Payment to the United States shall be made by FedWire

| Electronic Funds Transfer (“EFT”) to the DOJ ‘account in accordance with current
EFT procedures, referencing USAO File Number to be p'ro'vided, EPA Site/Spill
ID Number 09LX, and DOJ Case Number 90-11-2-08809. Payment shall be made
in accordance with instructions provided to Settling Defendarits by the Financial
fLitigation Unit of the United States Attomey’s Office for the Central District of
Califofnia following entry of the Consent Decree. Any p'aym_ents received by DOJ

o~ | Pt St - [ ) )
S VW e N N AW

after 4:00 p.m. (E‘astem Timée) will be credited on the next business day.

[y
Pt

1) At the time of payment Settling Defendants shall send
notice that payment has been made to the United States, to EPA and to the _
Regional Financial Management Ofﬁcer, in accordance with Section XIV (Notices
and Submissions). '

[ I S
& W

/

BN
[= I ¥

(2) Settling Defendants shall file a notice with the Clerk of
the Court within ninety (90) days of the Required Sale Date or any Extended
Required Sale Date certifying that the Property:has been sold. If Settling

NN
e 1

4820-8636-0066.1 ' i1
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Defendants have not filed such a notice; the Clerk of the Coutt, upon request from
the United States, shall enter a judgment pursuant to Rule 58 of the Federal Rules
of Civil Procedure in favor of the United States and against Riverton Propertlcs
Inc. and the Joan W. Gregg Revocable Trust, jointly and severally, in the amount |
of two million dollars ($2,000,000) plus Interest as of the Effective Date. The
judgment shall bear the caption of the case used by the Court and’ shall state
“J udgment is hereby entered in favor of the United States and against R1verton
Properties, Inc and the Joan W. Gregg Revocable Trust, jointly and severally, in
the amount of two million dolla;s ($2,000,000).” Upon motion of the United
States to the Court:, the Court may add the amount of Interest and stipulated
penalties to the judgment amount. In addifion, if the Court enters judgment
because the property has not been sold, the EPA Lieﬁ'shalf not be released. '

9. Pavfnent by Seittling Federal Agency. .

a.  Assoon as practicable after the Effective Date, the United
States, on behalf of Settliog Federal Agency, shall pay to the EPA two million ~ ~
dollars ($.2,000,,000), in reimbursement of Past. Response Costs. The Parties to this
Consent Decree recognize and acknowledge that the payment obligations of
Settling Federal Agency under this Consent Decree can only be paid from

lappropriated funds legally available for sué:_hpurpose. Nothing in this Consent -

Decree shall be interpreted or construed as a commitment or requirement that any
Settling Federal Agency obligate or pay funds in contravention of the
Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable provision of law.

. !
b.  Ifthe payment to EPA as set forth above is not made, the
appropriate EPA Regional Branch Chief may raise any issues relating to payment .
to the appropriate DOJ Assistant Section Chief for the Environmental Defense

Section. In any event, if this payment is not made within one hundred and twenty

4820-8636-0066.1 12
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(120) days after the Effective Date, EPA and DOJ have agreed to resolve the issue
within thirty (30) days in accordance w1th a letter. agreemcnt dated Decembcr 28
11998.

VII. FAILURE TO COMPLY WITH CONSENT DECREE

10. ' Iuterest on Late Payments. If any Settling.Defelidant fails to make )

any payment req'ixired‘ under this Consent Decree by the required due date, Interest
shall accrue on the unpaxd balance through the date of payment

W 8 3 B L AR W N

11. Stmulatcd Penaltv

et
S

a.  Ifany anfiounts due under this Consent Decree erc notpaid by . |
the recluired date, Settling Defendants shall be in violation of this Consent Decree
and shall pay to EPA, as a stipulated penalty, in addition to the required Interest,
one thousand dollars ($1,000) per violation per day that such p'a_yment is late.

--v-Au—---'n-'
hh & W N e

_ ‘b, Stipulated penalties are due and payable thhm thirty (30) days
. of the date of the demand for payment of the penaltles by EPA. All paymients to
EPA under this Paragraph shall be identified as “stipulated penalties” and shall be
made by certified or cashier’s check made payable to “EPA Hazardous Substance

Pt e et b
o e =

Superfund.” The check, or a letter accompanying the check shall reference the
name and address of the party(ies) making payment, the Site name, the EPA
Region and Site'Spill ID Number 091X, DOJ Case Number 90;1 1-2-08809, and.
the civil action number.- Settliﬁg’ Defendants shall send the check (and ahy
accompenying letter) to US EPA, Superfund Payments, Cincinriati Finance Center,
PO Box 979076, St. Louis, MO 63197-9000, and shall indicate that the payment is
for stlpulated penaltxes

WO O NN N N
o L A U = S

c.  Atthe time of each payment, Settling Dcfendants shall also
send notice that payment has been made to the United States to EPA and to the’

NN
®©
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—
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chlonal Financial Managcment Officer, in accordance with Sectlon XIV (Notices
and Submissions). Such notice shall reference the EPA chlon and Site/Spill ID
Number 09LX, DOJ Case Number 90-_1 1-2-08809, and the civil action number,

d.- .Penalties shall accrue as provided in this Paragraph regardless
of whether EPA bas notified Settling Dcfcnc}ants of the violation or made a
demand for payment, but need only be paid upon demand. All penalties shall
begin to accrue on the day after payment is due and shall continue to accrue
i:hrough the date of payment. Nothing herein shall prevent the simultaneous -
accrual of separate penclties for separate violations of this Consent Decree.

12.  If the United States brings an éction to enforce this Consént Decree,
Settling Defendants shall reimburse the United States for all costs of such action,
including but not liinited to costs of attorney time. ' '

13, ~Payments made under this Section shall be in addition to any other - |
remediés or sanctions available to Plaintiff by virtue of Settling Defendants’

failure to comply with the requirements of this Consent Decree.

14. 'I"_he obligations of Settling Defendants to pa); amounts owed the
United States under this Consent Decree are joint and several. In the event of the a
failure of any one or miore Settling Dcfendants to make the payments required

under this Consent Decree, the remaining Setthng Defendants ‘shall be respons1ble
for such payments :

15, Notwithstanding any other provision of this Section, the United States

- [ may, in its unreviewable discr_cﬁon, waive payment of any portion of the stipulatc&

penalties that have accrued pursuant to this Consent Decree. Payment of
stipulated penalties shall not excuse Settling Defendants from payment as required
by Section VI (Payment of Response Costs) or friém performance of any other

4820-8636-0066.1 14
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—

requirements of this Consent Decree.
VIII. COVENANTS BY PLAINTIFF

16.  Covenant by United States Not to Sue 'Settlil1s Defendants. Except as
speciﬁcélly_ provided in Section X (Reservation of Rights by United States), the
United States covenants not to sue or to take administrative action against Settiing
Defendants pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(), to
recover Past Reéponse Costs. This covenant not to sue shall take effect upon

© B a9 & B W N

receipt by EPA of all payments required by Section VI, Paragraph 8'(Pa§ment of

r—
[~

Response Costs) and any amount due under Section VI (Failure to Comply with

—
Pt

Consent Decree). This covénant not to sue is conditioned upon the satisfactory -

—
[

performance by Settling Defendants of their obligations under this Consent

"
w

Decree, including the veracity and completeness of the Financial Info‘rmation.. |
provided to the United States by Settling Defendants. This covenant notto sue

—
F-N

extends oﬁly to Settling Defendants and does not extend to 'any_ other person.

—
A

~17.  Covenant for Settling Federal Agency. Except as sbeciﬁcally'
provided in Section IX (Reservatfon of Rights b)'f United States), EPA covenants
not to take administrative action against Settling F ederal Agency pursuant to
Section 107(a) of CERCLA, 42 US.C. §9607(a), to rééover Past Response Costs.
I This covenant shall take effect upon .receipt'b.y.EPA of all payments required by
Paragraph 9 of Section VL. This covenant is conditioned UPOI.II the satisfactory
performance by Settling Federal Agency of its obligations \mder this Consent

p— gk et
8RB BE 88 % 3

Decree. This covenant extends only to Settling Federal Agency and does not

[ 2]
&

| extend to any other person. - ' !

N
N W

IX. RESERVATIONS OF RIGHTS BY UNITED STATES

[\
~1

18.  The United States reserves, and this Consent Decree is without

[
. o0

. ! 4820-8636-0066.1 : ' 15
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prejudice to, all rights against Settling Defendants and Settling Federal Agency
with respect to all matters not expressly included within the Covenant by the
United States and the Covenant for Settling Federal Agency. Notwithstanding any |
‘Jother prov'ision of this Colisent Decree, the United States reserves éll-rights against
Settmg Defendants, and EPA reserves all rights against-Settling Federal Agency

with respect to, and this Consent Decree is w1thout pre_ludlce to:

‘a.  liability for failure of Setthng Defendants or Settling Federal
_Agency to meet thelr respectlve obhgatlons ay'set forth in this Consent Decree

—
-]

b, liability for costg mcurred or to be incurred by the Umted States
[[that are not within the deﬁmtnon of Past Response Costs

- e
N e

c liability fqr'injun'ctive reliéf or administrative order enforcemient
under Section 106 of CERCLA, 42 U.S.C. § 9606; S

[V EY W

d. - criminal liability; and

—
(=,

e. liability for"damages for injui-yﬂtc, destruction of, or loss of

—
3

natural resources, and for the costs of any natural resource damage assessments. ..

P—
w0

X. COVENANTS NOT TO SUE BY-SETTLING DEFENDANTS

b
<

19, Settling Defendants hereby covenant not to sue and agree not to assert
any claims or causes of action against the United Stafes 'i'nclu'ding Settling Federal
Agency, with respect to Past Response Costs and this Consent Decree, mcludmg,
but not limited to: '

R NN
W N -

.,.

NOOW
G A

a.  any director indirecf: claim for reimbursement from the
Hazardous Substance Superfund (esteblished pursuant to the Internal Revenue
Code, 26 U.S.C. § 9507) through CERCLA Sectlons 106(b)(2) 107, 111, 112, 113
or any other provision of law;

DN N
®. .3 =
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b.  any claims against the United States, including any cfcpartment,
agency or mstrumentallty of the United States, under CERCLA Sections 107 or
113 related to the Site; ' '

c.  any claimsarising out of résponse actions at or in connection
with the Site, including any claim under the United States Constitution, the Tucker
Act, 28 U.S.C. § 1491, the Equal Access fo Justice Act, 28 U.S.C. § 2412, as.
amended or at common law.

O co ~] <, A > w N —

- 20. Nothing in this Consent Decree shall be deemed to constitute
_preauthonzatlon of a claim within the meaning of Section ll 1 of CERCLA, 42 -
U.S.C. §961] 0r40CFR § 300.700(d).

— . e
[ C I ]

- 21, Settling Defendants agree not to assert any claims and to waive all

—
w

-fclaims or causes of action that they may have for all matters relating to the Site,

—
-

including for contribution, against any person where the person’s liability to

-
WK

Settling Defendants with respect to the Site is based solely on having arranged for
disposal or treatment, or for transport for disposal or treatment, of hazardous
substances at the Site, or having accepted for transport for disposal or treatment of |
hazardous substances at the Site, if all or part of the disposal, treatment, or

— e
O 00 2 O

transport occurred before April 1, 20(51, and the total amount of raterial containing

N
[~

hazardous substances contributed by such person to the Site was less than 110

(]
—

gallons of liquid materials or 200 pounds of solid materials.

N
N

' 22.° The Wafver in Paragrai)h 21 shall not apply with respect to any

28

defense, claim, or cause of action that a Settling Defendant may have against any

)
tr

: o P
-lperson meeting the above criteria if such person asserts a claim or cause of action
relating to the Site against such Settling Defendant. This waiver also shall not

N
Q o

apply to any claim or cause of action against any person meeting the above criteria |
if EPA determines:

)
@

- 11 4820-8636-0066.1 17
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a. that such person has failed to comply with any EPA requests for -
mformatlon of administrative subpoenas issued pursuant to Section 104(e) or
122(e) of CERCLA, 42 U.S.C. §§ 9604(e) or 9622(e), or Section 3007 of the Solid_
Waste Disposal Act '(alsk} known as the Resource Conservation and Recovery Act '
or “RCRA™), 42 UscC. § 6927,_ or has impeded or is impeding, through action or
inaction, the performance of a response action or natural resource restoration with

respect to the Site, or has been convicted of-a criminal violation for the conduct to

O .00 ~1. & W u,-'N -

which this waiver would apply and that conv:ctlon has not been vmated on appeal

or othcrw1se, or

T et

b. that the materials contaihing hazardous substances contributed to

11 -
12' the Site by such person have contributed significantly, or could contribute

13,
f 14

51gmﬁca.nt1y, either individually or in the aggregate, to the cost of response action |
or natuxal resource rcstoratlon at the Site. '

15 .- XL EFFECT OF SETTLEMENT' CdNTRmUTION PROTECTION
16
17
18
5 any person not z_iParty to this Consent Decree. The preceding sentence shall not be
‘2
21
22
23
24
25

| 23, Except as pr0v1dcd in Paragraphs 21 and 22, nothing in this COnsent :
Decree shall be construed to create any rights in, or grant any cause of action to

construed to waive or nullify any rights that any p'erson not a signatory to this
decree may have under applicable law. Each of the Parties expressly reserves any
and all rights (iﬂcluding, but not limited to, any right to contribution), defenses,
claims, demands, and causes of action which edch Party may have with respect to
any mattér, transaction, or occurrence rclat'ing'in any way to the Site agai?st any
person not a Party hereto.

26 N 24. The Partles agree, and by entenng thls Consent Decree this Court.
27 || finds, that Settling Defendants and Settling Federal Agency are entitled, as of thie

28 ||Effective Date, to protection from contribution actions or claims as provided by

4820-8636-0066.1 18




Case 2:08-cv-03196-ABC-MAN  Document 6  Filed 07/29/2008 Page 21 of 36

CERCLA Section 113(f)(2), 42 US.C. § 9'.613(t)(2), for matters addressed in this
Consent Decree. The “matters addressed” in this Consent Decree are Past '
Response Costs.

25.  Settling Defendants agree that with: reepect to any suit or claim for
contribution bfdu'ght by it for matters-relatéd to this Consent Decree, they will
notify the United States in writing no later than sixty (60) days prior to the
initiati'o.n of such suit or claim. Settling Defendants also agree that with respect to
‘fany suit or claim for contribution brought agamst them for matters related to this
Consent Decree, they will notify in wntmg the Umted States within ten (10) days
1 of service of the complaint on them. In addition, Settling Defendants shall notlfy

\Oco,&xa'\u-.hwu.—

o
-~ O

the United States within ten (10) days of service or receipt of any Motion for

Summary Judgmerit and within ten (10).days of recexpt of any order from a court
settmg a case for frial:-

— e
a W P

26. In any subsequent administraﬁxfe or judicial proceeding initiated by

—
A W

l|the United States for injunctive relief, recovery of response costs, or other

—
-~

appropriate relief relating to the Site, Settling Defendants shall not assert, and' may -

—
-]

not maintain, any defense or claim based upon the principles of waiver, res

—
o

judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses

[
o

based upon any contention that the claims raised by the United States in the

(3]
—

subsequent proceeding were or should have been brought in the instant caé.c'
prov1ded however, that nothing in this Paragraph affects the enforceability of the
covenants set forth in Section VIII (Covenants by Plaintiff).

[ A - B
HOWwW N

. XII. RETENTION OF REgORDs {

N
W

27.  Until five (5) years after entry of ﬂli__s.Consent Decree, cach Settling
Defendant shall preserve and retain all non-identical copies of records and

N NN
| 3 A

documents (including records or documents in electronic form) now in its .

4820-8636-0066.1 19
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:pc'Jsscss'ion or control or which come into its possession or qontroi that relate in any
manner to its liability under CERCLA with respect to the Site, provided, however,
that Settling Defendants must retain, in addition, all documents and records that
{|relate to the liability of any other person under CERCLA with respect to the Site.
Each of the above record retention requirements shall apply regardless ofany
corporate retention pohcy to the contrary. o

28. At the conclusion of this document retention period, Settlmg
Defendants shall notlfy the United States at least ninety,(90) days pnor to the’
destructlon of any such records or documents, and, upon request by the United
States, Settling Defendants shall deliver any such records or documents to EPA.

O R N B W R =

Pt e
-

Settling Defendants may assert that certain documents, records and other

Pk
[ ]

information are privileged under the attorney-client privilege or any other pnvﬂege '
recognized by federal law. If Settling Defendants assert such a privilege, they shall
provide the Plaintiff with the following: (1) the title of the document, record, or
information; (2) the date of the document, record, or lnformanon, (3) the name and
title of the author of the document, record, or mformatlon (4) the name and txtle of
each addressee and recipient; (5) a description of the subject of the document,
rebord, or infmnafcion; and (6) the privilege asserted by Settling Defendants. .
However, no documents, reports or other information which r_mist be created or
generated pursuant to the requirements of the Consent Decree shall be withheld on
the grounds that they ate privileged. S

sasszazauzu

XTII. ACCESS TO INFORMATION

RN
. o W

: . £ '
29. Settling Defendants shall provide to EPA, upon request, copies of all

records, reports, or information (hereinafter referred to as “records’) within their

| LS 0]
[= N

possession or control or that of their contractors or agents relating to activities at

N
~

the Site, including, but not limited to, samplirig, analysis, chain of cﬁstody records,

o
>
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manifests, trucking logs, receipts, reports, sample traffic routing, correspondence,

ot

or other documents or information related to the Site.

3Q. Confidential Business Information and Privileged Documents.

a. Settling Defendants may assert business confidentiality claims
covering part or all of the records submitted to Plaintiff under this Consent Decree
to the extent permittéd by and in accordance with Section 104()(7) of CERCLA,
42 US.C. § 9604(€)(7), and 40 C.F.R. 2.203(b). Records determined to be
confidential by EPA will be accorded the protection specified in 40 C.FR.Part2,
Subpart B. Ifno ¢laim of confidentiality accoinpanies records when they are | .
submitted to EPA, or if EPA has notiﬁe,ci Settliﬁg Defendants that the records are
not confidential under the standards of Section 104(c)(7) of CERCLA or 40 CFR.
\[Part 2 Subpart B, the public tay be given access to such records without further
notice to Settling Defendants, B | | ' |

O .0 I & r A W
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b. Settling Defendants may assert that certain records are privileged - '

T
-

under the at"tomey—client priviigge ot any other priw./ilege recognized by fedetal law.

—
~3

If Settfing Defendants assert such a privilege in lieu of providing records; they shall| -
| provide Plaintiff with the following: 1) the title of the reord; 2) the date of the
frecord; 3) the name, title, affilidtion (e.g., company or firm), and address of the
author of ihd record; 4) the.name and title of each addressee and recipiex_;tj_ 5)a
description of the subject of the record; and-6) the privilege asserted, Ifa claim of

) N =
S B 8 ¢ %

privilege applies only to a portion of a record, the record shall be provided to
Plaintiff in redacted form to mask the privileged information only. Settling
(| Defendants shall retain all records that they claim to be privileged until,the United

[+ ] [ 3%
mgu

States has had a reasonable opportunity to dispute the privilege claim and any such

N
o

dispute has been resolved in the Settling Defendants’ favor. However, no records

N
~

created or generated pursuant to the requircmeqts of this Consent Decree or any

[
o0
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other settlement vnth the EPA pertammg to the Site shall be w1thheld on the
grounds that they are pnvﬂeged ' '

31. Noclaimof conﬁdentlahty shall be made with respect to any data, -
including but not limited to, all sampling, analytical, monitoring, hydrogeologic,
scientific, chemical, or engmeenng data, or any other documents or information
evidencing ¢onditions at or around the Site. o

X1V, Noncns' AND SUBMIS§IONS '

32. Whenever under the terms of this Consent Decree, written notlce is
requlred to be given or a report or other document is reqmred to be sent by one
Party to another, it shall be directed to the individuals at the addresses specified
bclow unless those individuals or their successors give notice of a change to the
other Parties in writing. All notices and submxsswns shall'be considered effcctxve
upon receipt, unless otherw1se provided. Wntten notice as specified herein shall
constitute complete satisfaction of any written notice requirement of the Consent
Decree with respect to the United States, EPA, Seitling Defendants, and Settling
Federal Agency, respectiv\ely.. | '

As to the United States: | Chief, Environmental Enforcement Section
- . Environiment and Natual Resources Division.
U.S. Department of Justice
P.0. Box 7611

. Washington, D.C. 20044-7611
Re: DJ # 90-11-2-1000/2

1 As to Settling Feder’al_Agency: Chief,; Environmental Defense Section

Environment and Natural Resources Division
U.S. Department of Justice - f
P.O. Box 23986

Washington, D.C. 239

Re: DJ 90—1 1-2-1000/2

4820-8636-0066.1 . 22
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SanFrancxsco CA 94105
Re: Prescrvatmn ‘Aviation, Inc. Site*.

" | As to Settling Defendants: =~ Todd W. Showalter
wof - - . 12325 Califa Street
. Valley Vlllage CA 91607

1 JAs to EPA: Chief, Superfund Emergency Response Section .
. v . " United States Envuonme Protection Agency
2 Region IX
75 Hawthorne St.
3 San Francisco, CA 94105
4 Re: Preservation Aviation, Inc. Site
5 As to the Reglonal Fmancml Management Ofﬁcer
' el © David Wood; Chief, Cost Accounting
' United States Envn'onmental Protection Agency
7 Rc ion IX
wthomme St
9

11
John H, Shimada E
12 Lewis, Brisbois, Bls aard & Smith LLP
N . 22IN. Fl%ueroa Street, Suite 1200
13 : Los Angeles, CA 90012
Rl XV. RETENTION OF JURISDICTION
15 : o '
6 33.  This Court shall retain jurisdiction over this matter for the purpose of
17 interpreting and enforcing the terms of this Consent Decree. '
18 XVI. INTEGRATION/APPENDICES
o) ' ' 3
20 34, This Consent Decree and its appendices constitute the final, complete
-2'1 and exclusive agreement and understanding among the Parties with respect to the
- settlement embodied in this Consent Decree. The Parties aéknowledge that there
- are no representations, agreements or understandmgs relating to-the settlement
- other than those expressly contained in this Consent Decree. The following
25 appendlces are attached to and incorporated into this Consent Decree: ,
26. “Appendix A” is the description and map of the Site.
27 .
2 “Appendix B” is the description and map of the Property.
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XVII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

35.  This Consent Decrée shall be lodged with the Court for a period of not|
less than thirty (30) days for public notice aﬁd comment in accordance with Section
122(d)(2) of CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United
States reserves the right to withdraw or withhold its consent if the comments

{Iregarding the Consent Decree disclose facts or considerations which indicate that

the Consent Dlecree is inappropriate; ithproper-, or inadequate. Settling Defendants: '
and Settling Federal Agency consent to the entry of this Consent Decree w1thout
further notice.

36. If for any reason the Court should decline to approve this Consent
Decree in the form presented, this- agreement is voidable at the sole discretion of
any Party and the terms of the agreement may not be used as evidence in any
11t1gat10n between the Parties. -

XVIII SIGNATOMEg[SERVIC

37. Each respective undersigned representative of Settling Defendants .
and the United States certify that he or she is fully authorized to enter into the
terms and conditions of this Consent Decree and to execute and legally bind such
Party to this document.

38. Settlmg Defenda.nts hereby agree not to oppose entry of this Consent
Decree by this Court or to challenge any provision of this Consent Decree unless
the United States has notxﬁed Settling Defendants in wntmg that it no longer
supports entry of the Consent Decree _ '

39. Setthng Defendants shall identify, on the attached signature page, the
name, address and telephone number of an agent who is authorized to accept

service of process by mail on behalf of that Party with respect to all matters arising

|1 4820-8636-0066.1 : 24
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under or r_elating- to this Consent Decree. Settling Defendants hereby agree to
accept service .in that manner and to waive the formal service requirements set forth
in Rule 4 of the Federal Rules of Civil Procedure and any apphcable local rules of
this Court, including, but not limited to, service of a summons. The partles agree
thit Settling Defendants need not file an answer to the complaint in this action
unless or until the court expressly declines to enter this Consent Decrée. :

XIX. FINAL JUDGMENT

R S . Y N O

- 40.  Upon approval and entry of this Coné,ent Decree by the Court, this
Consent Decree shall constitute a final judgment between and among the United
- || Statés and Settling Defendants. The Court finds that there is no just reason for

delay and therefore enters this judgment as a “inal ]udgment under Fed. R. Civ. P.
54 and 58. '

HOW N e o

SO ORDERED'I'H[§L DAYOF ju‘}( 008

Gy 5 et

United States District Judge
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LN | [=,9 LA

88 BB R B8R BEBE =
~

4820-8636-0066.1 ’ 25




